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EXHIBIT 52

Memorandum of Walker River Irrigation District
and Other Defendants in Answer to Brief on Exceptions
to the Master’s Findings filed April 22, 1936
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IN THE DISTRICT COURT OF THE UNITED STATES OF AMERICA, IN

AND TCR THE DISTRIOT OF NEVADA,
UNITED STATES OF AMERICA,
Plaintire,
V&,

WALKER RIVER IRRIGATION DISTRICT,
a oorporation, et al,

Dsfendants,

H'M!ORANUM OF #ALE%R RIVER IRRIGATION DISTRICT AND
OTHER DhFANDANTS_JN ANSWER TO VHNLIEE ON L\) Wagip o)l
5 THY WASTRN'S FINDINGA, JONCLUE ONS AND PROPUSED
oy o) X .' "-.
YT B RO

HELBER WARD AND W

Pursuant to the suthority oconfarred upon him in his ap~
pointment, the Maater in the sbove-entitled oass filed his report
srogczad fipdines of faot, oconclusions of law and dscres on
Desember 30, 193%.

The plaindiff, United States of America, and severel
defendants filed exoeptions to the Master's report, proposed
£indings of faot, oonoclusions of law and proposed decres, within
the time fixed by Equity Rule ¢6, which raads as followss

"Ths mectew  em maen A8 his ravort is ready,
ehall return the semes into the oclerk's oftice
and the dei of the raturn shall be entered by
the clerk in the Bquity Docket. The parties lhlll
have twenty days from the time of the fili
the report to file exosphions thereto, and r no
exceptions are within thet periocd riled by either
part{ the report shall stand oonfirmed, If ex-
captions are filed, they shall stand for hearing
hafara the sourt, if then in semslion, or, if not,
at the next |1et1n§ neid thereuiiuws, vy adjourn-
ment or otherwise,
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Exceptions were flled by the plaintiff, United States

of America, within the time allowed by the foregoing rule and
thereafter the plaintiff duly filed its brief in support of said

exceptions by and through its attorneys, Bthelbert Ward and
Cole L. Harwood, Thereafter, an oral argument was had at
Carson Oity, covering the exceptions of the plaintiff as well
ap the excsptiona of all defendants and the matter was duly
subwitted to the court for declelon, attar oonsidering, the
oourt rendersd its deoision emd opinlon on June &, 193G, and
£11ed the same with the olerk of the above-entitled aourt om
June 7, 1938, All of the sxosptions riled by ihe plaintits
as well ss the exceptions filed by ell of the defendants were
dlsposed of and ruled upon by the court, In the opinion and
dsoision the oourt entered an order, referring the matter baock
to the Master to take evidenocs and hear oounse)l for the pur-~
pose of determining what rights, thelr quantity and priority,
1f any, the Sierra Pacific Fower Oompany is entitled to have
deoreed to it, The order of the oourt, which appears on the
last two pages of the opinion and deolsion, reads as follows:

"It follows from what hes been sald that the
gierra Company has not a riparian use for the im-
pounding or storage of water for power purposes,
and jte prayer for judement and decree confirming
suoh righte muet be denied. Doubtioea appreciating
ths diffioulties of the eituation acunesl for the
dierra Company, in oral argument, stated that he
regognized tb.a& the propossd diversion end storege
'must be a reascnable one which must not interfere
with the use of a lowsr eppropriator.’' But ws are
not here conderned with what has been dssoribed am
tthe use of the hydraulie effect of the stream for
the generation of eleotris ourrent,’ whioh has basn
held to be a logitimate exerolse of the riparian

Mentone etc. v. Redlands, 185 Cal, -} H
o, s v, Orant Waaearn Power Qo.,
£09 Oel, RO8, 815, The Slerra Ocmpany is demanding
goafirmation of ita claimed rights as & riparisn cwner
to divert and impound water for power purposes, whioh
{3 inhibited by law, All of the water in the rivers
naving been heretofore appropriated and put to bene-~
fiolal uses, whataver rights to the waters of the
West Walker, whether as riparian or appropriuhore
sald oompany may now have or hereafter aesert, 1
t- adan» thet aush rizhte are subject and subordinate
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to the prior righte of the lower appropriatears, who
are entitled to proteotion ageinst interference,
obvetruotion and diminution of the natural seasonal
stream flow.

‘ii‘; 2 "Mention hes been made herein of 350 or 400
. 3 acresof lend, owned by the Sierra Company, whioch
‘ it is said has bsen iyrizated since 1901, und of
1' 4 whioh there has been no determination ees to priorlty
i or gantity. The oase will ba referred to the Master
i 5 to take evidencs and hear ocounsel for the purpese of
& determining whet rights, their quantity end priority,
A 8 if any, sald oompany has in the premises., Sald oom~ 1 et R 5t
: ! Teny mey have thirty days from date hereof, if mo B S
7 | advised im which to offer the necessaxy proofs. .
At the conclusion of the hearing the Master ia
i 8 dreoted to prepare and submit to this Court
| forme of Pindings of faot and oonolusions of

P low aud GsoTes otring offen’ ta 4thie dmeledion.
v Oounsel for r— -artive purties shall bave ton
days efter no-  to them by the Maater of the |

B

' to #11ing of his report end said forms with the |
b —_ olerk, in whioh to submit their objeotions, '
§ 12 "Exoept 88 indlcated by the views herein

expressed, the exsceptions to the Master's pro-
18 posed findings and oonolusions of law and decvee,
heretofors submitted, will be overruled,"

PN SN

Him

: i X It would appear from the foregoing opinion and order of
o S/

IR o 15 the oourt that 1t wes not intendsd to have the entire cese re-
RN 16

opened and re-argued ss counsel for the plaintiff, United Statea !

of Amerioca, has attempted to do by filing exoeptions to the

Master's report and again briefing the whole ocame after the time

B AR o At o vt oo Vs
—
2]

Le for filing exoceptions has expired and aftsr the ocourt has fully

o coneldered the whole case and raterred it again 1o tie Muwbur ':fi’f:‘.’:'
21 for the sols purpose of teking testimony on the rights, if eny, N

22 of the Sierrs Paoiflio Fower Company, It seems clear thet the

a2 court intended only that the parties should have ten days after

a4 the Master had rendered his aujplemuntnl report within whieh to -
a6

objeot to suoh findings as had not been asteblished by the deci-
gion and opinion bacause the court states:

"Qounsel for respective parties shall have
ton days after notios to them by the Mamter of the
f1ling of his report and said forme with the Clerk
in which to submit his objections.*

"Exoept as indiceted by the viewa herein ex-
vressed, the exoeptions to the Master's proposed

fipdings, oonolusions of law ana deoree hereioiors
submitted, will be overruled."
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Notwithetanding whet is the obvlous intent of the ocourt
to permit objections to be filed against sny award made to the

sierra Paoifis Power Company by the Master efter takirg testimony

ap dlrected by the oourt, the plaintiff, United States of Amerioa

hes Tiled objections and exceptions which are in effeoct a dupli~
cation and relteration of ithe exceptions end objections filed
againey the iseter's urigiaal pioposed

port,

All of the oases oited in the brie. filed November 1,
1935, by the United States have been referred to in tha original
brief end argwsent f£1la3d bty the plalntlff, Tho same points have
been argued ian slightly diffesent verbage and, however much we

would deslre to incorporate in a brief mt thic time a oomplete

|

|
restatement of the views expressed in our former brief, wa feel ‘
that it would only bs a burden upon the court to be asked ta ‘
again read such s brief. Ue fsel thet what has been stated in i
the brief filed by us on August 25, 1933, has been fully oon- i
sldersd by the oourt and that it oonstitutes e oomplete answer
to the argument advanced in the briefs filed by the United States
/s thereforo feel that we should not file an extended bdrief at thi
time but should merely refer the court to the original briefs
ih the oass end the transorint of the orsl argument had at
Caraon City in the year 1933,

The oase of Winters vs, United States, 207 U, 3. 864,

18 the only Supremd Oourt decleion waleh the United States oites
~ that beara upon the subjJeot of a ressrvation of waters by impli-
: aation, Indeed, the plaintiff staten that it is the only United
gtates Supreme CGouprt desision upon the esubjeot. The Winters case
has basn worn threadbare in support of the argument of the United
Btates that 1t appiles to m oaae of this oharacter, Howevor, we
nointed nut {n the defendanta’ brief filad Auguat B5, 1533, on
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held after oarexrul consideretion of ull of the faots and oiroum-

able from the osse at bar. We quoted from the deolsion written
by Mr., Justios MoKenna whioh, at the risk of being oherged with

unneocesanry reiteration, we agaln quote:

"The cass, as we view it, turne on the agree~
ment of May, léBB, rasulting {n the oresation of Fort
Belknap Reservation, Im the oconetruction of talse
agreemsnt there are certain elements to be oconsidered
that ave prominent and signifioant. The remssrvation
ves B pert of a very much larger traot whioh the
Indiens had the risht to ocoupy ant use, and which
was adequate for the hablita and wants of a nomadlio
and unolvilized pecple. It was the poliey of the
government, it wae the desire of the Indlans, to
Avarce thesn habft~ and t~ become s pamtorsl and
olvilived psople, 1L they sheuld veecome euch; the
original traot would be too extensive; but a

smmaller traoct would be inadequeate without a change

of oonditions., The lends were arid, and, without
irrigation, were practically valueless, And yet,

it is contendsd, the meene of irrigation were de-
liberately given up by the Indliane and deliberate-

ly aococepted by the govermment, The lands veded

were, it is true, also arid; s&nd some arfumant
ney ba urged, an& is urged, that with thelr ocession
there was the cesaion of the waters, without whioh
they would be valusless, and ‘civilized communities
oould not be astablished thereon,' And thie, it is
furtler contended, the Indiuns knew, and yet made
no ressrvation of the water, We realize that there
i o ccnflict ot Implisatione, but that whioh makes
for the retention of the waters ia of greatexr foroe
then that whioh makes for their cession, x x x X X

"By a rule of interpretation of agreemsnts and
treaties with the Indians, ambiguities ocourring will
be resolved from the standpoint of the Indiana, And
tne rule soould curiwlily Lo ap;licd 3o determine
between two infaerences, ons of whloh would support
the purpose of the amgreement and the cther impair
or dafeat it., Cn sccount of thelr relatlons to the
government, it ocannot be supposed that the indisna
ware alert to exolude by formel words every inference
whioh might militate ags’nst or defeat the deoclared
purpose of themselves anu the government, evan if it
0ould bs pupponed thet they hmd the 1ntailigenuo to
foresee the 'double asense' which might some timd be
urged againet them,"

We submit that this courv uaws wy wuai was suld on Iage

12, ot aeq., of the opinion of Jume &, 1935, agresd with the de-
fendants that the Yinters case is readily distingulshebla from

the osme Bt bar and we are content to rest upon what tho oourt

pages 16, 6t seq,, that the Winters oese was readily distinguioh4
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stances to be the law of this cese, The ocourt has, with great | N
. N labor end patiencemviswed the evidence and it is apparent from : ‘ -
s o the olear snd explinit opinion that a thorough understanding ‘ RN (
- }. » end knowledge of the case in all its detalle wes in the mind of l A
g‘ 4 the ocourt when the opinion was written, For thet reasson, we are | . o )
: . loath to burden the court with reiteraticns. ¥e do desirs, Il ' E
! g b Yowsyer, o cnswer thel portlon of ihe Lrlef flled by tue United ' " T . T
“ . States conocerning the conastruction of a reservoir at the head of ; . . i
SRES | .| Walker Lake Inaian Reservation. | T "
0 “ On pege 14 of the brief filed by the government on ‘ : I
o ;" November 1, 193%, beginning with lino 19, counssl for the United | e ' - §
1 | Status say: l s ‘
! "Congress had appropristed $10,000 in 1986 A
12 to 1nvee:fgate the feeasibility of & reservolr.® ey
18 "The eppropristion was made after thie sult !
was flled. The recommendations of Engle have ;-
14 never been approved or acted upon, The reaer- o
by volr recommended by Engle has never been built.," ! ‘;‘k' o l
o | Yhile thers is no avidence in the record to support ‘ : " '
L7 the foregolng statement, we aseert thet counsel for the govern- .
le men* is in error with refersnce to the oonstrustion of a reser- B i
o voir for the Indians Yor the remson thet a reservoir aotually hanl .
40 been oonstructed on the Indian Reservetion above Schurz. Whethsr
a1 it is conetruoted st the preciss poilnt recommended by Engle, we
42 are not prepared to say but the faot remaina that an approprintion
a3 has been made to construot the reservelr and the impounding dam
24 bae sotually been construoted and the water has been stored in the
ab reservoir, whioh faots we assume will not be shallenged by the
a8 plaintire,
a7 Teohnioally spesking, the above quotation from plainte
a6 1ff%s brief to the effeot thet one of the reservoir sites re-
a0 comnended by "ngle has not besn utilized by the aonstruotion of
8 reurvoié? \'?Qovrlrr't%tnlua the phyeianl fact A~ tha caneiruction
“le
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of the reservoir at a point a short distonce lower on the mtream
ocannot be disputed, Whersver the reeervoir be situated seems

immeterial so lony as it is oonetruoted end available for lmpound-
Loy water Lo irrlgate the Indlas lends,

We would not resl juptiried in making the foregoing

assertion conoerning the conatruction of the reservoir, exoept
for the Taot that tho attorneye for the goverument have opensd
the door by making & denis)l in the briel that the Engle reser-
volr has been oconetruoted,

nercrence li sade tc the seber site in the Blomgron
Roport in the letter of trenemittel with summary and recommenda-
tions, which appears on page 89 of the so-called “Blomgren
| Report", offered in evidense and referred to in the opinion of
the oourt., It ia eald:

"The neoeseity for storage feollitles in con-
neotion with the irrigation projeot of the Walker
River Indian Ressrvation, in order to assurs a safs
snd depondablo all-asearon water guprply for the lands,
hae long beon recognizesd, and at various timee for
sevarp? yanps  agadine the nrasent investipgations
as funds and time have been availebls, the question
hes been the subjeot of oonsidersble etudy, inoluding
extenaslve surveys and field inveetigationa., Thess
earlier inveetipations, however, failed in the ala-
covery of a eatisraotory etorsge eite within or near
the reservation, and moreover sesemed to establish it
ue & fuol thiet uo such slbv ealeled vthied thun the ao-
nalled Weber Site, whioch has eo many objectionable
features ip addit{on to ite inndequete ompaoity that
it oannot be oconsidered as fecsible,”

Apparently, subesquent investigations have proven the
advipabllity of the oconstruction of e dem at or near the Waeber

site beoause the dam and reservoir are nod aotually exieting things

A more oompleta demoription of the Weber Reservolr Bite
1s zonteined on pogee 48 and 46 of the Blomgren report, from whioch
I quote:

n
reportTaﬂnaétgsoghghﬁt%g¥ BfQE?egg igog =u‘§8§ﬁ

nine miles above Sohurz and two and one-helf milos
sbovet the diversion dam for the present lrrigated

2 SRAULNEL % y
volily QuuwAb igaild
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area of the project in the lower vallsy, This
site haa besn thoroughly investigated and tested.

The several deme propossd in the Beemer raport

were 40 feat in helght sbove the river beq,

elevation 4,180 feet, end the maximum ntorsge
of tho reservoir with a water murve. - :!syetion
of 4,818 , was 9800 aore fset."

On page 8 of the brief filed by the plaintiff, United
gtates of Amerioa, on November 1, 1935, the following stetsment
appears;

Hy/a cannot conceive of & oivilized nation
oonfining a lot of helplees starving savages on &
sun~baked traot of demert lands without water,
exgept tar drinking purbcses, unlesa il was Lie
purpose of the United States that the Walker
River Indien Repervation, in the language of
Judge Talbot, should sorve merely as a atarvation
oamp and burying ground,®
We enswered such srguments in our former brisz,

In the winter of 1869, when it 1s claimed the remervation was cre-
ated for the Indians, we pointed out in the evidenoe that the
Indlens were notually at war with the ¥Whites end that for some

two years or more latsr bettlas were had in which many White meun
were killed and soelped by the indians, Notably is the battls in
whioh Genmeral Ormsby, Captain Storey and meny other Whites were
killed near Pyramid Lake in an expedition against the Indians
besause of the murder ¢f two White men rt “1111ems Station.

It im 1d4le to argue that under such conditions the governwent
oontemplated the irrigetion of 10,000 sores of land on the

Walker River Indlan Ressrvation for 800 savage Indians who were
living u.on game, fish end the roots of wild planta whioch abounded
in the region et that time, The impliocation oontended for that'
waber for 10,000 cuwte of land wos reacrved from the Walker Rlver
unde: such oiroumstences as existed st that time 1s impossible,
prrtioularly in the light of subssquent developments whereby the
Congreas of tho‘United States authorized, permitted and enoouraged
the settlemeant of homestead and desert lands and acquiesced in

and declared through Congrees that the waters of the non-navigable

¥
¥
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streams on the public domain were avallable for the developmat

1 of such lend, The implicetions raised by the acts of Congress
2 veginning with 1866 down to the present time ocerteinly do not
. 3 srzue 1o faver of thc imglication contended for by the government.
'y _ 4 The implicution agaeinst the reservetion of water when the trast
2 ' 5 of land was delimited in 1859 is ocertainly far more logloal then
e 6 | the tmplieation in its fevor snd in view of the fa.t that no |
7 i treaty 18 under consideration, the confliot of implications oan—‘
8 not be followed as was followed in thewlnters case, supra,

. e have fully covered cuch ergumeat ia cur brief of

o

10 ‘ August 25, 1933, and respectfully request the court to re-examine
11 l the briel 1f the court is to glve any consideration to e re-argu-i
12 ; ment of mattere presented by the latest exoceptions end briefs of
13 the governmant,

14 Singe the Supreme Court of the United States decided

15 the case of California Oregon Powsr Company vs., Beaver Pqtlend

16 Cement Company et sl, Na, 812, reported v 79 Lew Ed, 1358, 295 ‘

17 U, S, 142, uany questions which hed been in doubt with reference
18 to the effect of the Aot of 1866 and the Desert Land Act of 1877
19 have been set at rest. The defendents always contended for the
30 Lulerprotablon of Liug Depirt Tuud act wililelh weo [lnelly anounced

i 21 by the Supreme Court in the last mentloned omse, Fortunately,

: 33 the oourt hed the benefit of this declsion at the time the opiniou
28 in the oame &t bar wae rendered and we respectfully submit that
24 the conolusions of this court on the points in questlon were

) 26 correoatly decided, Tt ls impomsidble to reébnoilo the deoision

L) ol the buprems Courl or the Lnited ctaves in yalifornie Uregon
27 Power Company vs, Beaver Fortland Cement Compeny, supra, with the

28 claim that the United Stetes impliedly reserved water for the
20 Indien Reservation. The serious consequenges thet would result

30 from the actual teking of such water from the Vhite settlers, who

Poor Quelity Quwvat b _
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have beneficlally used it and who have bullt up cities, towns
and sohools and developed tho valley to its present state of
cultivation, are beyond contempletion,

tie therefore respeotfully submit that ths conclusions

reached by the court in the opinion of June &, 1935, are correot

-

SR,

and suvuld stand as against the Nnited States of Amerioa, i RS rt smetorap o
Dated: Jenuary 8, 1926,

)
Vary ot, l;y,

A orney or\yalker River Ir gation
Cistrict and Certain Other rendants. ‘

Service of the forsgolng Memvandum, by copy,
15 hereby admitted thls {dsy of January,
1926,

Speoial Masater,

Attorney fir PlaintitT?,

ra FPacillc Power

ruM. c{ ﬁu.bw

morney for Lertaln Defendants.
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